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It’s fall!  This is my favorite season.  I love the 
crisp weather, the color of the leaves and apple 
picking in Wisconsin with my family.  
 
My sister, Rita Peckhart, has been working part-
time with me in a marketing and legal assistant 
capacity since I opened my law practice six and 
a half years ago. Rita has decided to pursue a 
full-time sales/marketing opportunity with 
Brighton Gardens by Sunrise in Wheaton.  
Brighton Gardens is an assisted living commu-
nity located on Butterfield near Naperville Road.   
If you or your loved one needs assisted living, 
give Rita a call at (630) 681-1234.    
 
I took my first real vacation since opening my 
law office!  I went to Ireland with my husband.  
It was a busy week of sightseeing and visiting 
with relatives I had never met before.  It was an 
adventure I hope to repeat someday. 

When a caregiver family member is providing 
care giving services for another family member 
and is being paid for those services, it is impor-
tant that a care giving agreement is put in writ-
ing.  An estimated one in three Americans care 
for a sick or disabled family member, according 
to the U.S. Department of Health and Human 
Services. A care giving agreement outlines the 
duties and responsibilities of the caregiver and 
how he or she will be paid.  Problems can arise if 
the arrangement is not in writing and, therefore, 

not clear to all family members. A care giving 
agreement ensures that the care is paid for and 
that family members do not fight after the family 
member has died. If the caregiver is being paid 
and the family member must enter a nursing 
home the payments to the care giver can cause 
problems when the family member applies for 
Medicaid.  Payments to a care giving family 
member for services rendered are not considered  
gifts that are subject to a penalty period.  How-
ever, Medicaid will consider the payments to be 
gifts if there is not a written contract or agree-
ment in which the family member agrees to pay 
the caregiver.  An elder law attorney who can 
tailor the contract to suit the particular situation 
should draft the contract.  Please call if you are a 
caregiver and want to discuss putting a care giv-
ing arrangement in writing. 

The Governor signed into law SB 2630 which 
increased the limit for a Small Estate Affidavit 
from $50,000.00 to $100,000.00. With the in-
crease a probate estate does not have to be 
opened unless a deceased individual’s assets ex-
ceed $100,000.00.  Assets that must go through 
probate are assets in an individual’s name with 
no beneficiary,  no joint tenant and  not in a trust.  
If the deceased individual had a Will, the assets 
must go through probate if they exceed 
$100,000.00.   
 
This new law is  a welcome change that will al-
low individuals with nominal assets to avoid the 
time delays and expenses associated with pro-
bate.  A Small Estate Affidavit is usually  
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prepared by an attorney who is familiar with the 
form and the attachments that a bank or other 
company will request.  A Small Estate Affidavit 
is prepared listing each asset owned by the de-
ceased individual and the value of the asset on 
the date of death.  One Affidavit will be needed 
to bring to each bank or broker.  The assets will 
be distributed to the persons named in the Affi-
davit.  Those individuals are either the benefici-
aries named in the Will or the heirs of the de-
ceased individual if there was no  Will.  

  
Currently there is a regulation pending that could 
affect Public Aid applications and finances for 
community spouses.  Typically the community 
spouse (the spouse still living at home) is al-
lowed to keep: 
1. $92,760.00 in assets 
2. The residence 
3. A vehicle 
4. Personal belongings 
5. Prepaid Burial 
6. $2,319.00 income per month 
 
Under the present Public Aid regulations, the 
community spouse can choose not to disclose his 
or her separate assets and it will not affect the 
Public Aid application for the spouse in the nurs-
ing home.  There are several situations that I 
have found where the spouse’s assets may be 
separate and not in joint tenancy.  Those situa-
tions include a retirement account, such as an 
IRA or 401(k) which is always in an individual’s 
name, never in joint tenancy.  Another situation 
occurs when a couple has married later in life 
after having previously been married.  Rather 
than combining their assets, they keep them 
separate so that the children from each spouse 
will inherit his or her parent’s assets.  Another 
situation where spouses may have separate assets 
is when there is a large estate and the assets have 
been separated for estate tax planning purposes.   
The choice not to disclose assets is advantageous 

for a spouse with separate assets that exceed the 
current asset limit allowed by Public Aid, which 
is currently $92,760.00.  Under the proposed 
regulation the community spouse would be re-
quired to disclose his or her assets and would be 
limited to a total of $92,760.00. The result may 
be that more spouses will get divorced so that the 
community spouse can keep more than 
$92,760.00 in assets.  Another result may be that 
parents will gift more assets to children to hold 
for the community spouse. When the decision is 
made regarding whether the regulation will go 
into effect, it will be reported in this newsletter. 
 

Public Aid classifies certain assets as exempt.  
An exempt asset does not have to be sold to pay 
for nursing home care. The home is exempt in 
the following situations: 
1. The spouse resides in the home. 
2. A disabled or minor child resides in the 

home. 
3. A sibling has resided in the home for the past 

year and has an equity interest in the home. 
4. A child has resided in the home for the past 

two years and has helped the parent either 
financially or personally so that the parent 
could remain in the home.   

 
In situation number one, spouses usually own 
their home jointly.  If one of them is in a nursing 
home and receiving Public Aid benefits, the 
home can be transferred to the spouse who is still 
living in the home (the community spouse).  The 
home does not have to be sold to pay for nursing 
home care.  If the spouse in the nursing home is 
competent and can sign his or her name, then 
that spouse can sign the deed transferring the 
home to the community spouse.  If the spouse is 
not competent, then an agent under a power of 
attorney or a guardian can sign for the spouse in 
the nursing home. 
 
In situation number two, if a minor or disabled 
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child has been living with the parent and the par-
ent is now in a nursing home and receiving Pub-
lic Aid benefits, the home can be transferred for 
the child’s benefit.  If the minor or disabled child 
has a guardian, the home should be transferred to 
the guardian.   A minor or disabled child cannot 
hold title to real estate. 
 
An example of situation number three, is if two 
sisters live together in a home and they are each 
an owner of the home.  If they have lived in the 
same home for at least one year prior to one of 
them going to a nursing home and receiving Pub-
lic Aid benefits, then the home does not have to 
be sold to pay for nursing home care.  The home 
can be transferred to the sister remaining at 
home. 
 
In situation number, four the home does not have 
to be sold and can be transferred to the child.  
The child must prove that he or she has lived in 
the home for two years.  Proof includes copies of 
bills with the child’s name and address, dated 
two years prior to the Public Aid application.  
Proof can also include an affidavit from a 
neighbor stating that the child has resided in the 
home for two years prior to the date of the  Pub-
lic Aid application.   
 
Public Aid has rules pertaining to reimbursement 
to Public Aid for payments made on behalf of a 
client.  One way Public Aid gets reimbursed is to 
file a lien against real estate.  A lien will not be 
filed in the following situations:  If a spouse 
lives in the home; if a disabled or minor child 
lives in the home; if a sibling lives in the home, 
is an  owner of the home and has lived in the 
home for more than one year prior to the other 
sibling’s application for Public Aid. 
 
 A lien will be filed in the situation where a child 
has lived in the home for two years prior to the 
parent’s Public Aid application.  If the home is 
transferred to the child, however, Public Aid will 
not file a lien. Therefore, it is very important that 
a deed is signed transferring the home to the 
child if the client wants the child to get the 
home.   The home should probably be transferred 
in the other situations also because if the Public 

Aid recipient's name is on the home and the resi-
dent of the home dies, Public Aid can file a lien 
at that time.  
 
 In each instance where Public Aid will file a 
lien, notice must be given. However, if notice of 
the lien is given by sending it to the owner of the 
home who resides in the nursing home, that no-
tice may never reach the person who is still liv-
ing in the home.  The resident of the home may 
not know about the lien until he sells the home or 
refinances a mortgage on the home.  Therefore, 
if the client does not want a lien filed against the  
home, it is important that the home is transferred 
from the client’s name so that Public Aid does 
not have the opportunity to file the lien. 
 
 Public Aid will not file a lien against real estate 
that is held in a land trust.  A land trust is a trust 
established with a bank, where the bank holds 
the legal title to the real estate and the owner of 
the home is the beneficiary of the trust.  The 
owner of the home has the rights of ownership of 
the home and gives the bank direction to transfer 
the property when it is going to be sold.  The in-
terest that the owner of the home has in the land 
trust is legally not an interest in real estate, it is 
an interest in personal property.  A lien cannot be 
filed against personal property.  Therefore, Pub-
lic Aid does not have a method to lien property 
in a land trust.  Real estate held in a land trust is 
protected from a lien being filed by Public Aid.  
If the real estate was transferred to the land trust 
shortly before the Public Aid application is filed, 
Public Aid can deny the Public Aid application 
because the transfer was an unauthorized transfer 
and is subject to Public Aid’s penalty calcula-
tion.  Unauthorized transfers and  penalty calcu-
lations are two topics that will be addressed in a 
future newsletter. 
 
In summary, the home can be protected from be-
ing sold to pay for nursing home costs.  How-
ever, a Public Aid applicant must be aware of the 
rules.  It is wise to seek the advice of an elder 
law attorney when filing for Public Aid or when 
such an application is anticipated.  The sooner 
planning is done, the better.  Please call to sched-
ule an appointment if you would like assistance 
with Public Aid planning or application. 
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The FDIC has simplified the rules regarding in-
surance for accounts held in the name of a living 
trust.  A living trust is a revocable trust that al-
lows the owner to retain full control over the as-
sets and to designate beneficiaries for those as-
sets after the owner’s death.  The FDIC insur-
ance rules were changed because they have been 
confusing for both customers and bankers. Under 
the new rules, the FDIC will insure up to 
$100,000.00 for each “qualifying” beneficiary 
entitled to the money in an account in the name 
of a living trust. A qualifying beneficiary is de-
fined as the account owner’s spouse, children, 
grandchildren, parents and siblings. Also, the 
new rules will not limit insurance if there are 
conditions  in the trust document that dictate 
when or whether a beneficiary will inherit the 
money in the living trust bank account.  For ex-
ample, a trust could state that a beneficiary does-
n’t receive money until that person reaches a cer-
tain age or graduates from college.  The new 
rules allow insurance for that beneficiary’s share 
of the trust money; prior rules did not. If the 
owner of a trust leaves money in the account to 
his two children, the account would be eligible 
for FDIC insurance of $200,00.00—$100,000.00 
for each of the two children.   
 
The new rules do not require that the names of 
the beneficiaries appear in the records of the 
bank.  The FDIC determined that that require-
ment was unnecessary, especially since living 

trust depositors could amend the trust document 
to change the beneficiaries at any time. 
 
The FDIC will be issuing new publications to 
make the public aware of the change in the rules.  
They will also plan special educational programs 
to explain the new rules to bankers.   The new 
FDIC rules were effective on April 1, 2004. 

Many clients have questions about making gifts 
to family members and the gift tax. Gifts are of-
ten made for estate tax planning or Public Aid 
planning.  Under the current tax law, gifts up to 
$11,000.00 per person per year do not have to be 
reported on a gift tax return.  If gifts exceed 
$11,000.00 per person per year then a gift tax 
return will have to be filed on Form 709.  There 
will be no gift tax due unless gifts exceeding $1 
million have been made.  So, gifts larger than 
$11,000.00 can be made, but then a gift tax re-
turn should be filed.  The gift tax return is neces-
sary because if a person exceeds $11,000.00 per 
person per year in gifts that person is using part 
of his lifetime unified credit.  Because of the uni-
fied credit each person can transfer up to $1.5 
million after death and there will not be any es-
tate tax due.  If gifts exceeding $11,000.00 per 
person have been made, the giver is using part of 
his unified credit during his lifetime and will not 
be entitled to use all of it at his death.  The gift 
tax return lets the IRS know that the person has 
used  part of his unified credit during his life.   
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